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			  In lieu of an abstract, here is a brief excerpt of the content:
			  10 Canada: Rethinking Courts, Rights, and Liberalism THE PAST HALF DECADE has seen remarkable developments in Canada concerning gay rights claims, particularly with same-sex marriage. Same-sex marriages have been legalized in a majority of provinces and the government will likely make this national policy. This chapter examines these developments and contrasts them to the United States. Most notably, I argue that the differences stem primarily from the combination of a richer liberalism in Canadian political culture and a judiciary emboldened by a relatively recent constitutional change that elevated its rights consciousness, as well as that of the citizenry. These developments also illustrate the ability of courts to achieve social change. In a few short years, Canada has gone from a typically gay rights hesitant country to one in which it is increasingly clear that same-sex marriage, or a similar policy, may become a political and legal reality. Even some conservatives increasingly support this, like former Conservative Party leader Joe Clark, or at least see it as inevitable.1 Carl Stychin attributes this kind of rapid change to the fact that Canada is a postmodern nation, in that it understands and values marginalized groups. These groups are not placed outside the polity but are incorporated. They are part of the national political dialogue and often change the parameters of political practice and discourse in fundamental ways. Therefore, according to this argument, the rapid change on same-sex marriage in Canada stems from the fact that queer “others” have transformed the society and legitimated same-sex marriage. According to Stychin, “there may be found in the fabric of Canadian life a greater willingness to incorporate new social movements and identities in terms of national citizenship. . . . The Canadian national imaginary displays an instability which leaves it particularly open to contestation.”2 In this view, change takes place outside of the formal legal and political processes; indeed, it is the authority of the state that preserves the status quo against which the outsiders rebel. However, this explanation falls into the “everything that changes is queer” category, often put forth by postmodern theorists. Since liberalism is their great foil, they cannot admit that fundamental change can be facilitated by liberalism. Liberalism is always an agent of oppression, never liberation. Recall Bakan’s description of Canadian courts as conservative entities as cited in Chapter 1. This position also has trouble explaining the rapid about-face from Canada’s political hostility to gay rights claims as recently as the mid-1990s. The actual explanation for Canada’s rapid change, as mentioned above, is thoroughly liberal and rights based. The dynamic reﬂects not Foucault, but Mill and Hart. Canada certainly has a different, and often more progressive, political culture than the United States, but this stems from 166 CHAPTER 10 its liberal, not postmodern, tradition. This is particularly notable in this context, since the rapid change in the gay rights arena has come through courts utilizing liberal legal arguments, grounded in a liberalism that is richer than the dominant negative variety in the United States. Canadian courts, empowered by the Charter of Rights and Freedoms, are enforcing a rich liberalism that is pushing the polity forward on gay rights. Courts in Canada have recently become a powerful policy maker as the nation has turned toward a U.S.-style litigation-based approach to policy making. Indeed, in the past several decades, there has been a constitutional litigation explosion in Canada as politics has become “judicialized.”3 COURTS AND JUDICIAL REVIEW IN CANADA BEFORE THE CHARTER These developments are particularly noteworthy, since, before the 1980s, courts in Canada were not policy makers, and the Supreme Court of Canada, unlike its counterpart in the United States, was weak and lacked legitimacy. According to one commentator, “For most of its 112-year history, the Supreme Court of Canada was the forgotten institution of Canadian politics.”4 From its creation after Canadian independence, the Supreme Court of Canada dealt with only minor legal matters, not substantive legal interpretation. Certainly, there was no Marbury v. Madison to propel the Court onto the stage of national policy making. Canadian political culture in the mid-1800s, when Canada gained independence, distrusted legal elites. Efforts by national leaders to create a strong, centralized legal system went nowhere in such a decentralized polity.5 The Canadian political tradition, emphasizing parliamentary sovereignty, was also less supportive of judicial review than was the written, limited U.S. Constitution. The judges did nothing to help the... 
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