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On October 19, 2007, Ashley Smith, a nineteen-year-old Aboriginal woman
fromMoncton, New Brunswick, was found dead in her segregation cell at the
Grand Valley Institution, a federal woman’s prison in Kitchener, Ontario.
Smith spent the majority of her life in federal institutions across Canada, ef-
fectively cutting her off from her family and her community. During her in-
carceration, a prison guard was charged with assaulting Ms. Smith, she was
forcibly strapped to a confinement chair, and she had her clothing taken away
on multiple occasions, leaving her naked and cold. At the time of her death,
Ashley Smith was isolated in segregation, with only an oversized security
gown to wear and no mattress in her cell, forcing her to sleep on the concrete
floor without a blanket. The treatment she experienced while in the custody of
the Correctional Service of Canada (CSC) was inhumane. It was also illegal.
This paper situates discriminatory treatment against federally sentenced Abo-
riginal women in Canada in the international legal context, arguing that the
CSC’s treatment of Ms. Smith, and countless other Aboriginal women in fed-
eral prisons, amounts to an infringement of Canada’s obligations under the
United Nations Convention on the Elimination of All forms of Discrimina-
tion Against Women (CEDAW), and is therefore a violation of public inter-
national law. Despite numerous studies, inquiries, task force recommenda-
tions, and a domestic human rights complaint and resulting investigation
into the treatment of Aboriginal women in custody, Canada (as represented
by CSC) is failing to live up to its international legal commitments by con-
tinuing to mistreat federally sentenced Aboriginal women with relative im-
punity. The present inquiry draws upon existing research and factual reports
to reveal the sexist, racist and neocolonial nature of the discrimination experi-
enced by federally sentenced Aboriginal women and considers the possibility
of employing CEDAW as a tool to draw international attention to discrimi-
nation against federally sentenced Aboriginal women in Canada.
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Introduction

On October 19, 2007, Ashley Smith, a nineten-year-old Abo-
riginal woman fromMoncton, New Brunswick, was found dead
in her segregation cell at the Grand Valley Institution, a federal
woman’s prison in Kitchener, Ontario.1 Smith had spent “nearly
a quarter of her life in prison . . . [having] been transferred
through a series of federal institutions,” across Canada, effec-
tively cutting her off from her family and her community.2 Dur-
ing her incarceration, a prison guard was charged with assault-
ing Ms. Smith, she was forcibly strapped to a confinement
chair, and she had her clothing taken away on multiple occa-
sions, leaving her naked and cold. At the time of her death,
Ashley Smith was isolated in segregation, with only an over-
sized security gown to wear and no mattress in her cell, forcing
her to sleep on the concrete floor without a blanket.3 The treat-
ment that she experienced while in the custody of the Cor-
rectional Service of Canada (CSC) was inhumane. It was also
illegal.

This paper situates discriminatory treatment against feder-
ally sentenced4 Aboriginal5 women in Canada by CSC in the
international legal context. I argue that CSC’s treatment of
Ashley Smith, like that of countless other Aboriginal women in
federal prisons, amounts to an infringement of Canada’s obli-

gations under the United Nations (UN)
Convention on the Elimination of All Forms
of Discrimination Against Women (here-
inafter CEDAW),6 and is therefore a viola-
tion of public international law.7 Despite
numerous studies, inquiries, task force rec-
ommendations, and a domestic human
rights complaint and resulting investiga-
tion into the treatment of Aboriginal wom-
en in custody, Canada, as represented by
CSC, is failing to live up to its international
legal commitments by continuing to mis-
treat federally sentenced Aboriginal women

with relative impunity. CEDAW therefore has the potential to
be a useful tool for drawing international attention to Canada’s
shortcomings in its treatment of federally sentenced Aboriginal
women, and may contribute to the beginnings of actual change
in this area.

In advancing this argument, Part II of the paper provides
some brief context by situating Aboriginal women within
Canada’s colonial prison system. Part III then reviews Canada’s
obligations as a signatory to CEDAW and identifies Articles 1,
2, and 3 as of particular importance in arguing for Aboriginal
women’s right to be free from discriminatory treatment by
CSC. In Part IV, I draw upon existing research and factual re-
ports to reveal the sexist, racist nature of the discrimination ex-
perienced by federally sentenced Aboriginal women in three
specific areas, and to highlight the ways in which this treatment

Despite numerous studies, inquiries, task
force recommendations, and a domestic
human rights complaint and resulting in-
vestigation into the treatment of Aborigi-
nal women in custody, Canada, as repre-
sented by CSC, is failing to live up to its
international legal commitments by con-
tinuing to mistreat federally sentenced
Aboriginal women with relative impunity.
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violates CEDAW. Part V concludes with a cursory considera-
tion of the likely utility of CEDAW as a mechanism for address-
ing discrimination against federally sentenced Aboriginal
women in Canada by examining the possibility of issuing an
international complaint based on Canada’s CEDAW violations
in this area. At the outset of this work, I situate myself as a
white woman with no experiential grounding in Aboriginality,
and acknowledge that this is a limitation of my analysis.

Finally, by way of introduction, I note that while CEDAW is
aimed primarily at eliminating discrimination against women
on the basis of sex, “for the purpose of guaranteeing them the
exercise and enjoyment of human rights and fundamental free-
doms on a basis of equality with men,”8 it is both impossible
and unrealistic to divorce the ground of sex from other grounds
of oppression, including that based on race, class, sexual orien-
tation, (dis)ability, language, and marital status, all of which in-
form the nature of discrimination that different women experi-
ence. Aboriginal women may reside at the nexus of any
number of these identities; however, their experience is neces-
sarily informed by both sex and race such that, like “[a]ll
women of colour,” they live at locations characterized as “the
dangerous intersections of gender and race.”9 This reality re-
quires that the character of the discrimination faced by feder-
ally sentenced Aboriginal women be understood as the result
of interlocking forms of domination, acknowledging “that each
system of oppression relie[s] on the other to give it meaning,
and that this interlocking effect [can] only be traced in histori-
cally specific ways.”10

Understanding systems of domination as interlocking and
thereby as mutually constitutive illuminates “the complex ways
in which they help to secure one another.”11 In other words, the
discrimination experienced by federally sentenced Aboriginal
women cannot be defined as the result of an additive formula
of “sex + race = double discrimination” or even “sex + race +
criminality = triple discrimination.” Instead, the discrimination
that is the subject of this paper is understood as a compound
form of discrimination distinct in character from that which
might be experienced on the grounds of sex or race alone. As
an amalgam, such discrimination cannot necessarily be dis-
tilled to extract the discriminatory acts based the ground of sex
from those undertaken on the ground of race, so that practically
speaking, the individual effects of discrimination based on race
and that based on sex often “cannot be distinguished in the ex-
amination of specific acts, policies or programs.”12 The instances
of discrimination experienced by federally sentenced Aborigi-
nal women are wholly unique. While the analysis presented
here focuses upon the ways in which discrimination against
federally sentenced Aboriginal women violates CEDAW, an in-
ternational instrument concerned with the elimination of sex-
based discrimination, there is room within the CEDAW frame-
work for the recognition of the myriad connections between sex
and race-based discrimination and for claims to be brought on
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the basis of these and other interlocking forms of oppression
that define different women’s experiences of discrimination.
Importantly to this end, CEDAW’s Preamble notes, “the eradi-
cation of apartheid, all forms of racism, racial discrimination,
colonialism, neo-colonialism, [and] aggression . . . is essential to
the full enjoyment of the rights of men and women.”13

Aboriginal Women, Colonialism
And The Canadian Prison System

Federally Sentenced Aboriginal Women

Aboriginal women14 are grossly overrepresented in Cana-
dian prisons, composing approximately one-third of the total
population of federally sentenced women, though they repre-
sent less than 3 percent of the population of Canada.15 This dis-
parity is “[n]ot only the most obvious layer of discrimination,
but [also] the most frequently cited.”16 The overrepresentation
of Aboriginal women and men in the Canadian criminal justice
system is the result of a multitude of interrelated factors includ-
ing the following: entrenched and systemic racism resulting in
the overpolicing and overcharging of Aboriginal populations,
uninformed and inadequate legal representation for Aboriginal
offenders,17 and structural barriers including misunderstand-
ings and misinterpretations by non-Aboriginal judges of the ac-
tions, reactions, and demeanor of Aboriginal people in the
courtroom, which can negatively impact on their sentencing.18

Once incarcerated, Aboriginal women are 14 percent less likely
to be released into the community on conditional release than
non-Aboriginal women,19 are generally released later in their
sentences than non-Aboriginal prisoners, and “often do not re-
ceive timely access to rehabilitative programming and services
that would help them return to their community.”20

These statistics speak largely for themselves. The overrepre-
sentation of Aboriginal women and men in federal prisons has
been rightly characterized as “indisputably the most egregious
example of the racist legacy of colonization.”21 Indeed, the ves-
tiges of colonialism that endure in Canada include both overt
racism against Aboriginal persons and the systemic cultural,
economic and geographical oppression that circumscribes the
lives of Aboriginal people both in and outside of prison. Abo-
riginal women experience this oppression by virtue of both
their race and gender as a result of the “gendered specificity of
colonialism [which] is an essential component to understand-
ing the present day situation of Aboriginal women in prison.”22

Gender and the legacy of colonialism combine to produce ef-
fects including the disproportionate impoverishment of Abo-
riginal women,23 and a high likelihood that Aboriginal women
will experience “violence, alcohol abuse, sexual assault during
childhood, rape and other violence . . . at the hands of men.”24

While 68 percent of federally sentenced women report being
physically abused, this figure jumps to 90 percent for Aborigi-
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nal women.25 Many may be dealing with drug or alcohol addic-
tions and physical or mental health concerns.26 CSC describes
the “average” federally sentenced Aboriginal woman in the fol-
lowing profile:

[She is] 27 years old, with a limited education (usually grade
nine), is unemployed or under-employed, and the sole-support
mother to two or three children. She is usually unemployed at
the time of she is arrested. She has often left home at an early
age to escape violence. She may be forced to sell her body be-
cause she needs money and is unable to obtain a job. She is
likely to have been subjected to racism, stereotyping and dis-
crimination because of her race and color. However, her experi-
ence on the streets becomes violent as she continues to experi-
ence sexual, emotional and physical abuse. She is likely to
become involved in an abusive relationship.27

These statistics and descriptors of federally sentenced Abo-
riginal women, themselves products of a colonial government,
are indicative of “the utter totality of the experience of violence
in Aboriginal women’s lives,” resulting in large part from “the
devastation that colonization has wrought
on Aboriginal peoples.”28 The persistence of
violence against Aboriginal women in Cana-
dian prisons must therefore be understood
as symptomatic of amuch larger, deeply dis-
turbing trend in Canadian society and in the
Canadian legal system, that accepts as “nor-
mal” the systematic devaluation of Aborigi-
nal women and continues to overtly ignore
discrimination and violence perpetrated
against them both in and out of prison.

The “Normalization”of Violence
against Aboriginal Women

The Canadian criminal justice system is likely to be experi-
enced by Aboriginal women as a foreign and inappropriate ve-
hicle for the fulfillment of justice in their communities. Aborig-
inal “understandings of law, of courts, of police, of the judicial
system, and of prisons are set by lifetimes defined by racism”
and characterized by “institutional neglect,”29 resulting in a “cli-
mate of distrust where Aboriginal people see this is not a sys-
tem of justice, which equally represents them.”30 The present-
day criminal justice system is a continuation of the historical
colonization of Aboriginal persons, perpetuated by contempo-
rary “spatial strategies of containment . . . and incarceration,”31

such that the dehumanizing discrimination against Aboriginal
women that occurs in the spaces of prison is not a unique phe-
nomenon, but a modern-day example of a long history of colo-
nial practices that have regarded, and continue to create and re-
gard Aboriginal women’s bodies as “rapable and violable,”32

and invite actors to behave accordingly.33

These statistics and descriptors of federally
sentenced Aboriginal women, themselves
products of a colonial government, are in-
dicative of “the utter totality of the exper-
ience of violence in Aboriginal women’s
lives,” resulting in large part from “the
devastation that colonization has wrought
on Aboriginal peoples.”
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Patriarchy, misogyny, and racism are among the tools em-
ployed in the colonial project of maintaining the violability
Aboriginal women, and indeed these trappings of Canada’s
colonial hangover continue to characterize the institutional
structure of our prisons, making it little wonder that misogyny
and racism run rampant in the prison environment,34 or that the
race and gender values associated with patriarchy and racism
operate to “deem certain bodies and subjects . . . as undeserv-
ing of full personhood.”35 Against this backdrop, federally sen-
tenced Aboriginal women are “especially marked in the eyes of
the administrations of the prisons where women do time and in
the eyes of the staff who guard them.”36 Within the particular
colonial space of prison, Aboriginal women are confined, con-
trolled, devalued and dehumanized on the basis of their wom-
anhood and their Aboriginality together.

The dehumanizing of Aboriginal women is made possible
by the internalization and normalization of this process within
the prison institution and in Canadian society writ large. Spa-
tial analysis reveals that raced and gendered bodies in degener-
ate spaces, like prisons, may “lose their entitlement to person-
hood through a complex process in which the violence that is
enacted [upon them] is naturalized.”37 It is a vicious cycle: the
normalizing of discriminatory practices results in the dehu-
manizing of Aboriginal women in prison spaces, and their de-
humanization contributes to the willingness of CSC systems
and staff to continue to discriminate against them with appar-
ent indifference—if Aboriginal women do not “qualify” as hu-
man, “nobody” is being harmed. As “nobodies,” Aboriginal
women are deemed valueless and are thus “rapeable,” perpet-
ual victims, instead of being seen as rights-bearing citizens.
Aboriginal women thereby occupy a dangerous location in fed-
eral prisons, constructed as both invincible—as “nonpersons”
they do not suffer the injuries and harms of discrimination—
and invisible—because as “nonpersons” they have no rights to
infringe or enforce.

A further consequence of the widespread normalization of
the dehumanizing of Aboriginal women is that the discrimina-
tion and violence they experience is deemed largely acceptable
and inevitable, and is thereby not taken seriously by Canadian
society or the Canadian government itself. The chronic, sys-
temic construction of Aboriginal women as violable and un-
worthy of concern contributes to the relative impunity with
which violence against them continues to occur in and out of
prison spaces. This trend has been ably documented by organi-
zations including Amnesty International, which, in its 2004 re-
port, Stolen Sisters: A Human Rights Response to Discrimination
and Violence Against Indigenous Women in Canada,38 documents
three decades-worth of stories of Aboriginal women and girls
missing or murdered in Canada, and an alarming pattern of po-
lice and government disregard for these women and their
cases.39 Based on its research, Amnesty International concludes
that in “every instance, Canadian authorities could and should
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have done more to ensure the safety of these women and
girls.”40 Similarly, the Native Women’s Association of Canada
(NWAC) mounted its Sisters in Spirit campaign in 2005 in re-
sponse to the mysterious deaths and disappearances of more
than five hundred Aboriginal women in Canada and the result-
ing disregard of the Canadian state. NWAC’s main objective in
launching this campaign was “to address violence against Abo-
riginal women, particularly racialized and/or sexualized vio-
lence, that is, violence perpetrated against Aboriginal women
because of their gender and Aboriginal identity. This type of vi-
olence typically occurs in the public sphere, where societal indif-
ference often leaves Aboriginal women at greater risk.”41

Despite what the deplorable CSC practice and the general
lack of police and government concern with discrimination
against federally sentenced Aboriginal women indicate, Abo-
riginal women in prison do, of course, possess human rights,
the violations of which must not be trivialized “as either an in-
significant infringement of rights, or as an infringement of the
rights of people who do not deserve any better. When a right
has been granted by law, it is no less important that such right
be respected because the person entitled to it is a prisoner.”42

Aboriginal women’s rights, both within prison spaces and else-
where, are embodied in international law in CEDAW.

The Convention On The Elimination Of
All Forms Of Discrimination Against Women

CEDAW’S Objectives

CEDAW is “rooted in the broader goals of the United Na-
tions: to reaffirm faith in fundamental human rights, in the
dignity, value and worth of the human person, in the equal
rights of men and women.”43 The Convention was adopted by
the United Nations General Assembly on December 18, 1979,44

and entered into force as an international treaty on September
3, 1981 after the twentieth member state had ratified the docu-
ment.45 Consisting of a Preamble and thirty articles, CEDAW is
often described as “an international bill of rights for women,”46

providing an agenda for national action to guarantee the en-
joyment of women’s rights and equality under three broad
umbrellas: civil rights and the legal status of women;47 repro-
ductive rights;48 and the impact of culture and tradition on
gender relations and women’s enjoyment of their fundamental
rights.49

The CEDAW document recognizes that its ultimate goal of
ensuring fundamental rights for women will only be accom-
plished by putting an end to discrimination based on sex in all
spheres of life. In setting the tone guiding the interpretation of
CEDAW’s operative articles, the Preamble explicitly acknowl-
edges that “extensive discrimination against women continues
to exist,” and emphasizes that such discrimination “violates
the principles of equality of rights and respect for human dig-



nity.”50 In Article 1, CEDAW defines discrimination against
women as:

. . . any distinction, exclusion or restriction made on the basis of
sex which has the effect or purpose of impairing or nullifying
the recognition, enjoyment or exercise by women, irrespective
of their marital status, on a basis of equality of men and
women, of human rights and fundamental freedoms in the po-
litical, economic, social, cultural, civil or any other field.51

Article 2 places responsibility on national governments of states
parties to the Convention to “condemn discrimination against
women in all its forms, [and] to pursue by all appropriate
means and without delay a policy of eliminating discrimination
against women…”.52 Governments must, under Article 2(d) of

CEDAW “refrain from engaging in any act
or practice of discrimination against wom-
en and to ensure that public authorities and
institutions . . . act in conformity with this
obligation.” In accordance with Article 2(f),
CEDAW signatories are required to take
measures necessary to “modify or abolish
existing laws, regulations, customs and
practices which constitute discrimination

against women,” including the revocation of “all national penal
provisions which constitute discrimination against women,” as
specified in Article 2(g).

Complementing the mandate of Article 2 to put an end to
discrimination, Article 3 of CEDAW requires states parties to
take a proactive approach to women’s rights by adopting “all
appropriate measures, including legislation, to ensure the full
development and advancement of women, for the purpose of
guaranteeing them the exercise and enjoyment of human
rights and fundamental freedoms on a basis of equality with
men.”53 Some of the “appropriate measures” anticipated by Ar-
ticles 2 and 3 are enumerated in the CEDAW document and in-
clude the following: the incorporation of the principle of
equality of men and women into national legal systems;54 the
establishment of tribunals and other public institutions to en-
sure the effective protection of women against discrimination;55

and the adoption of temporary special measures aimed at “ac-
celerating de facto equality between men and women.”56 At
least every four years, state parties must submit a national re-
port to the UN Committee on the Elimination of Discrimina-
tion Against Women (the Committee),57 demonstrating the
measures they have adopted to give effect to the provisions of
the Convention.58

Canada and CEDAW

Canada was among the first countries to sign on to CEDAW
on July 17, 1980, at the World Conference for the United Na-
tions Decade for Women, and it ratified the Convention on De-
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Governments must, under Article 2(d) of
CEDAW “refrain from engaging in any
act or practice of discrimination against
women and to ensure that public authori-
ties and institutions . . . act in conformity
with this obligation.”



cember 10, 1981.59 Like all states parties to the Convention,
Canada is legally bound60 to put CEDAW’s provisions, includ-
ing Articles 1, 2, and 3, noted above, into practice by taking ac-
tion required to eliminate all forms of discrimination against
women, as well as adopting positive steps to ensure that
women enjoy the conditions necessary for the enjoyment of
their fundamental rights and freedoms. In addition to Canada’s
general obligation to fulfill these requirements under CEDAW,
CSC in particular has endorsed and made a specific commit-
ment to adhering to all international human rights instruments
to which Canada is a party, stating, “ . . . any correctional au-
thority should adhere to both binding and other international
human rights instruments that have been approved by the state
concerned before the international community. CSC should
therefore consider itself bound by such instruments that have
been endorsed by the Government of Canada.”61 Despite this
lofty oratory, CSC’s policies and practices indicate that far from
enforcing and upholding the values embodied in CEDAW, CSC
is routinely responsible for subjecting federally sentenced Abo-
riginal women to systematic discrimination that violates their
human rights—precisely the evil that CEDAW seeks to elimi-
nate.

Discrimination Against Federally Sentenced
Aboriginal Women In Violation Of Canada’s
CEDAW Obligations

Numerous inquiries, investigations, research, and reports
have documented and analyzed CSC policies and practices in-
fringing the rights of federally sentenced women over the past
two decades.62 While a full consideration of each of these im-
portant documents is beyond the scope of the present inquiry,
these documents have, individually and taken together, un-
equivocally established that federally sentenced women are
regularly subjected to discrimination that is “an amalgam of:
stereotypical views of women; neglect; outright barbarism and
well-meaning paternalism,”63 and that such treatment is most
certainly captured by CEDAW’s Article 1 definition of discrim-
ination. The current research further demonstrates that Aborig-
inal women face compounded discrimination on the basis of
their sex and their Aboriginality, in part a product of CSC’s on-
going “failure to rigorously consider the structure and impact
of the [prison] system on Aboriginal women result[ing] in con-
tinued disadvantage and discrimination beyond the travesty of
over-representation.”64 Consistent among the findings of all ex-
istent reports and research is the conclusion that discrimination
against federally sentenced Aboriginal women occurs at many
levels of their prison experience, three of which I consider here:
security classification policies and practices; discriminatory
treatment based on race and gender stereotypes; and a lack of
gender-sensitive and culturally appropriate programming. In-
terlocking forms of sex and gender discrimination in each of
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these areas infringes at least one or all of Articles 1, 2, and 3 of
CEDAW.

Security Classification Policies

The overrepresentation of Aboriginal women in the federal
prison system is most pronounced among prisoners classified
as maximum security, where Aboriginal women represent ap-
proximately 50 percent of the inmate population.65 This fact is
neither accidental nor incidental; the Correctional Investigator
recently concluded that CSC “routinely classifies First Nations,
Métis and Inuit women as higher security risks than non-Abo-
riginal women in prison.”66 Describing their prison experiences,
Lana Fox and Fran Sugar state, “security classifications . . . were
applied to us because as Native women we were seen as a col-
lective, as a war party that posed a risk to the good order of the
institution.”67 Reports indicate that an Aboriginal woman is
likely to be segregated more often during her prison sentence
and for longer periods of time than a non-Aboriginal woman,68

often with no idea how long she will be there, and no assur-
ances that her needs will be addressed. Justice Louise Arbour’s
1996 investigation of Kingston’s now-inoperative Prison for
Women led her to conclude “that prolonged segregation is a
devastating experience, particularly when its duration is un-
known at the outset and when the inmate feels that she has lit-
tle control over it.”69

In assigning security classifications to inmates, CSC evalu-
ates women with the same assessment tool designed for men.
The security evaluation includes an assessment of the level of
risk posed to public safety if a given inmate were to escape, de-
spite the fact that generally speaking women pose a near-negli-
gible threat of reoffending, “suggesting that there is actually no
need for an assessment of women based on [this] risk.”70 An in-
mate’s social history is also factored into the security classifica-
tion equation by way of a so-called “needs assessment,” which
considers factors related to education and employment, social
interaction, marital or family status, history as a victim of vio-
lence, sexual habits or preferences, addictions, physical or men-

tal illnesses, disabilities and attitude.71 Put
crudely, a low level of education or employ-
ment training combined with past experi-
ences of violence, an addiction, and a non-
heterosexual or nonmonogamous sexual
history are likely to classify a woman as
having “high needs,” and “the greater num-
ber of identified needs, the higher the re-
sulting security classification.”72

As outlined briefly in Part II, above, Abo-
riginal women in Canadian society are dis-
proportionately impoverished, unemployed,

and subject to violence at the hands of others, increasing the
likelihood that they will be categorized as “high needs” and
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ployment training combined with past ex-
periences of violence, an addiction, and a
nonheterosexual or nonmonogamous sex-
ual history are likely to classify a woman
as having “high needs,” and “the greater
number of identified needs, the higher the
resulting security classification.”



thereby subject to an increased security classification. Instead of
“viewing the needs of these women as critical issues to be ad-
dressed, they are seen [by CSC] only as risks leading to more re-
strictive conditions for confinement.”73 The system of security
classification used by CSC is sexist, racist, classist, ableist, and
heterosexist, and punishes women who are most disadvan-
taged, regardless of crime committed, by overclassifying them
and subjecting them to overly secure facilities, including segre-
gation.74 The “one-size-fits-all” classification system employed
by CSC denies the complexity of Aboriginal women’s lives by
attempting to dissect them into discrete categories for the pur-
poses of “needs classification,” and problematically rejects any
kind of contextual consideration of the impact that the systemic
marginalization experienced byAboriginal women in Canadian
society is likely to have on their social histories.

CSC’s security classification system, while perhaps appear-
ing “neutral” on the books, amounts in its effect to discrimina-
tion under Article 1 of CEDAW as a “distinction . . . or restric-
tion made [in part] on the basis of sex which has the effect . . . of
impairing . . . the . . . enjoyment of exercise by women . . . of hu-
man rights and fundamental freedoms.”75 CSC’s discriminatory
security classification policy infringes subsections (d) and (f) of
Article 2 of CEDAW, which requires state parties to refrain from
engaging in any kind of discrimination and to ensure that pub-
lic authorities and institutions do the same, as well as taking
steps to “abolish existing . . . regulations, customs and practices
which constitute discrimination against women.”76

Treatment of Aboriginal Inmates
Based on Stereotypes

Studies and reports to date highlight the cultural inappro-
priateness of incarceration for Aboriginal women, as confine-
ment “replicates the control and suppression of Aboriginal peo-
ple by white colonizers from the time of first contact.”77

Incarceration subjects Aboriginal women to what are inherently
colonial encounters with overwhelmingly non-Aboriginal CSC
staff that all too often “offer more white authority that is sexist,
racist and violent.”78 Studies chronicle a disturbing pattern of
federally sentenced Aboriginal women being treated with prej-
udice and subjected to overt discrimination by CSC staff based
on converging sex and race stereotypes and perceptions. One
psychologist working within the prison system referred to fed-
erally sentenced Aboriginal Women as “animals,”79 and incar-
cerated women report being referred to by CSC staff member as
“squaws,” invoking both their Aboriginality and sexuality in a
dangerous way.80 Treating “Native women as easy or drunken
squaws . . . feed[s] negative stereotypes that will further enable
individuals to abuse Native females,”81 contributing to the cycle
of dehumanization and discrimination against Aboriginal
women outlined above. Indeed, derogatory stereotypes breed
the conditions within which further violence against Aboriginal
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women in federal prisons may occur, including physical and
sexual harassment and abuse by CSC staff, such as that suffered
by Ashley Smith. Many federally sentenced Aboriginal women
have similar stories of horrific abuse:

They stripped me down on 8 different occasions. The screws
[guards] would restrain me and cut off all my clothes with scis-
sors. Each hand was cuffed to the bed, each foot handcuffed to
the bed with my legs spread wide open facing where the screw
was sitting. . . . That still bothers me. I don’t like to show my
body.Mr. (guard) knowswhere every birthmark onmy body is.82

Evidence indicates that from the outset of their incarceration
periods, federally sentenced Aboriginal women are likely to ex-
perience harsher treatment at the hands of CSC staff than their
non-Aboriginal counterparts.83 This trend should be under-
stood as rooted in violent stereotypes about Aboriginal persons
and women in conflict with the law.84 As one study reports, “to
be a woman and to be seen as violent” is to defy common ster-
eotypes and be “automatically feared, and labelled as in need
of special handling.”85 The use of this and related stereotypes
further contributes to the disproportionate overclassification of
women as maximum security prisoners, where they are more
likely to be subject to the trauma of indignities like strip search-
es or body cavity searches than their lower-security counter-
parts. Several studies document strip searches of women pris-
oners in times and manners not permitted by law, including
strip searches of female prisoners by male CSC staff.86

It is readily apparent that the treatment of Aboriginal wom-
en prisoners based on stereotypes by CSC qualifies as discrimi-
nation under Article 1 of CEDAW and violates the principles of
equality and the enjoyment of human rights enshrined in Arti-
cles 2 and 3. The fact that such discriminatory behavior takes
place at the hands of CSC staff members in a government insti-
tution is indefensible, and amounts to a blatant violation of Ar-
ticle 2(e) of CEDAW, which requires Canada to “take all appro-

priate measures to eliminate discrimination
against by women by any person, organiza-
tion or enterprise.”87 Far from guaranteeing
women “the exercise and enjoyment of
human rights and fundamental freedoms,”
ongoing harassment and abuse by prison
staff based on stereotypes about Aboriginal
women violates their human rights, endan-

gers their physical and emotional safety, and demeans their
basic human dignity.88

Lack of Appropriate Prison Programming

Respect for the dignity of federally sentenced Aboriginal
women is further debased by the lack of appropriate program-
ming designed and delivered in ways that meet the unique
needs of incarcerated Aboriginal women. This problem has
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been extensively documented in studies and reports to date,
and may be the most readily addressable issue among the
many plaguing CSC’s treatment of federally sentenced Aborig-
inal women.89 Accounts from federally sentenced Aboriginal
women confirm that the services available to assist them in
healing and rehabilitation, “are delivered in ways that are cul-
turally inappropriate to [Aboriginal women] as women and as
Aboriginal people.”90 Responding to this reality, many reports
express concern about the “adaptation” of services and pro-
grams designed for male inmates and non-Aboriginal women
and then applied to federally sentenced Aboriginal women, in-
cluding, for example drug and alcohol abuse rehabilitation pro-
grams delivered by CSC staff with little expertise in rehabilitat-
ing women generally, and none working with Aboriginal
women in particular.91 This trend in “adapting” services is par-
ticularly problematic when delivering psychological and phys-
ical health care to Aboriginal women on intimate issues like
sexual assault. When such services are provided to Aboriginal
women only by white male physicians, psychiatrists, and psy-
chologists, who symbolize the “worst experiences” of Aborigi-
nal women’s pasts, these women cannot, and should not be ex-
pected to “surmount the barriers of mistrust that racism has
built” to access the services they require for rehabilitation and
to ensure their well-being.92

Aboriginal women in federal institutions must have access
to programs created and facilitated by people from their cul-
tural communities. CSC has attempted to provide some limited
services specifically for Aboriginal women prisoners but in do-
ing so tends to problematically lump all Aboriginal women to-
gether.93 Women from different backgrounds require culturally
specific programming and access to Elders from their own na-
tions and communities. If the specific nations to which Aborig-
inal women belong are not taken into account in assessing the
programs and services that are required, “Elder services may
not reflect accurately the needs of the women. Blackfoot teach-
ing delivered to women housed in Cree territory may not be an
appropriate choice.”94 Providing access to culturally appropri-
ate services tailored to the needs of a particular woman’s na-
tion-based identity is particularly important when one consid-
ers that federally sentenced Aboriginal women are likely to be
geographically removed from their families and communities
because there are so few options in terms of facilities for their
imprisonment.95 Some of the most critical services for impris-
oned Aboriginal women include access to sweat lodges; Abo-
riginal, female therapists and counsellors for survivors of sex-
ual abuse; and access to cultural and spiritual items while in
prison. Existing reports and studies also identify a uniform
need for more contact with nation-appropriate Elders as imper-
ative to the rehabilitation of Aboriginal women.96

CSC must accommodate the individual needs of the individ-
ual Aboriginal women incarcerated in Canadian prisons. Dis-
crimination in access to resources for rehabilitation and health
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leads to the further marginalization of Aboriginal women
within the prison system because inmate participation in reha-
bilitation programs increases the likelihood of pre-sentence re-
lease. The inability of Aboriginal women to access and partici-
pate in programs that meet their needs is seen by the CSC as a
“strike” against them, one that reduces their chances of early
release. This situation amounts to systemic discrimination
against women in direct violation of Article 2(g) of CEDAW.
Like the examples presented above, discrimination against fed-
erally sentenced Aboriginal women in terms of service provi-
sion is a further violation of Articles 2 and 3 of CEDAW, and,
again, is particularly egregious because it continues to occur at
the hands of a government body despite a plethora of accumu-
lated evidence demonstrating the existence of a problem in the
CSC system, and numerous recommendations calling for
change. The CSC’s continued failure to effect programming
changes to benefit Aboriginal women serves to “reinforce cul-
tural, racial and gendered barriers, which are causally related
to over-representation”97 in Canadian prisons and which fur-
ther entrench the devaluation of Aboriginal women in prisons
and in Canadian society at large.

Taking Canada To Task
On Its CEDAW Violations

The issues addressed here are certainly not exhaustive of the
variety of forms of discrimination against federally sentenced
Aboriginal women by the CSC, nor the host of ways that such
treatment violates the principles of CEDAW. The three exam-
ples presented in the previous section are, however, broadly il-
lustrative of Canada’s failure to bring its correctional practices
in line with its international commitments under CEDAW in
ways that particularly disadvantage federally sentenced Abo-
riginal women. As catalogued in part above,98 there have been
numerous task force investigations, research reports, and com-
missions of inquiry that have identified, assessed, and analyzed
the intricacies of the problem of discrimination against federally
sentenced women in general, and Aboriginal women in partic-
ular, and have presented comprehensive recommendations for
change. Without wide-ranging implementation, however, these
recommendations are of little practical import—needless to say,

Ashley Smith did not benefit from the
wealth of largely unexecuted documenta-
tion on discrimination against federally sen-
tenced Aboriginal women. The persistence
of discriminatory practices by CSC in the
face of scrutiny generated by in-depth re-
search and investigations proves just how
deeply embedded discriminatory policies
and practices are in the prison system. The
ongoing nature of discrimination against
federally sentenced Aboriinal women is fur-
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ther attributable to the apparent unwillingness of the Cana-
dian government to provide leadership in this area by ordering
the comprehensive institutional changes required to combat
discrimination be undertaken by CSC.

The obvious and necessary question that follows from the
discussion to this point is, quite simply: what to do? The ulti-
mate goal is clear: it is incumbent upon Canada to demand that
CSC halt discrimination against Aboriginal women in its cus-
tody and ensure that the basic human rights of every incarcer-
ated individual are honored at all times. More bureaucratic
studies and analyses of the problem are unnecessary, as exist-
ing recommendations for change are myriad and generally co-
incide in both the concerns raised and their general approaches
to the problem.99 While these recommendations may not be per-
fect, nor present an absolute solution to the problem, if imple-
mented in full, they would doubtless contribute to affecting at
least some of the necessary overhaul of CSC practices and pro-
cedures, and to improving conditions for federally sentenced
Aboriginal women. The “what next?,” then, lies neither in fur-
thering our understanding of the problem of discrimination
against federally sentenced Aboriginal women, nor in the for-
mulation of mechanisms to tackle the problem, but in the im-
plementation of practical change in the Canadian prison sys-
tem. In light of the marked lack of political willingness by the
Canadian government to confront and take on this challenge, it
is necessary to consider strategies to motivate government ac-
tion on the issue of discrimination against federally sentenced
Aboriginal women. One strategy could be to direct international
attention to Canada’s breaches of its international obligations
under CEDAW though a complaint launched under a new
mechanism in the CEDAW Optional Protocol.

The CEDAW Optional Protocol

On October 18, 2002, two decades after ratifying CEDAW,
Canada acceded to the Convention’s Optional Protocol,100

which provides two new mechanisms to enhance oversight of
compliance with CEDAW: a communications procedure allow-
ing individual women or groups of women to submit, directly
or through a representative, claims of rights violations under
CEDAW,101 and an inquiry procedure through which the
CEDAW Committee may independently launch an investiga-
tion into grave or systemic violations by states parties of rights
guaranteed under the Convention.102 The communications pro-
cedure provides a possible new avenue for pursuing a formal
complaint to the CEDAW Committee highlighting the ways in
which Canada’s treatment of federally sentenced Aboriginal
women amounts to multiple breaches of its CEDAW obliga-
tions, documenting the Canadian government’s ongoing fail-
ure to comprehensively address the problem as a further
marginalization of the rights guaranteed by CEDAW, and call-
ing for a remedy that might include, for example, the taking of
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immediate action by the Canadian government and CSC to im-
plement the recommendations put forward by previous in-
quiries and investigations into the treatment of federally sen-
tenced Aboriginal women.

Complaint mechanisms such as the Optional Protocol under
international human rights instruments provide a valuable
means of directing international attention to a given issue, and
such international scrutiny can serve as the “spark” required to
initiate change at the national level. For example, in 1977 Cana-
dian Sandra Lovelace, a Maliseet woman from the Tobique Re-
serve in New Brunswick, initiated a complaint103 to the UN Hu-
man Rights Committee, constituted under the International
Covenant on Civil and Political Rights (ICCPR).104 Her com-
plaint alleged that her rights105 under the ICCPR had been vio-
lated by section 12(1)(b) of Canada’s Indian Act,106 in accor-
dance with which Ms. Lovelace had lost her “Indian” status
and associated rights upon her marriage to a non-Aboriginal
man.107 She claimed that Canada’s Indian Act violated her
rights by denying her Indian status and the right to be part of
her community and culture. Like the CEDAW Committee, the
Human Rights Committee is charged with the responsibility of
considering individual complaints of alleged violations of the
ICCPR and, after assessing Ms. Lovelace’s claim, the Commit-
tee concluded in 1981 that the “the communication of Sandra
Lovelace disclosed that Canada had breached the terms of the
Covenant.”108 In deciding in her favor, the Committee found
that the Indian Act contravened Article 27 of the ICCPR, which
states, “in those States in which ethnic, religious or linguistic
minorities exist, persons belonging to such minorities shall not
be denied the right, in community with the other members of
their group, to enjoy their own culture, to profess and practise
their own religion, or to use their own language.”109 The
Lovelace case generated interest both in Canadian society and
in the international arena, and following its success, the Cana-
dian government in 1985 repealed section 12(1)(b)110 and rein-
stated111 the Indian status and associated rights of Aboriginal
women and their children.112

Sandra Lovelace’s successful complaint to the UN Human
Rights Committee of the ICCPR and the subsequent amend-
ments to the Indian Act adopted by the Canadian government

provide an important precedent for assess-
ing the possible impact that a complaint to
the CEDAW Committee under the Op-
tional Protocol could have in increasing
awareness about the issue of discrimina-
tion against federally sentenced Aboriginal
women and igniting the beginnings of
change in this area.113 It is notable that
Lovelace’s case was one of many initiatives
undertaken during decades of legal and

political struggle and activism against the Indian Act,114 all of
which helped to establish the foundation for the legislative
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amendment to the Indian Act that followed her complaint.
Similarly, there has been important groundwork laid on the is-
sue of discrimination against federally sentenced Aboriginal
women, including, for instance, the 2003 human rights com-
plaint by the Canadian Association of Elizabeth Fry Societies
(CAEFS), on the treatment of federally sentenced women at
the hands of the CSC, and the subsequent investigation and re-
port by the CHRC.115 In 2002, on the occasion of the CEDAW
Committee’s review of Canada’s fifth compliance report,116 the
Canadian Feminist Alliance for International Action (FAFIA)
submitted an alternative report to the CEDAW Committee en-
titled Canada’s Failure to Act: Women’s Inequality Deepens,117

demonstrating “that many laws, policies and programs neces-
sary to ensure women’s inequality have not been imple-
mented, or alternately, have been eliminated.”118 The FAFIA re-
port included specific reference to CSC’s treatment of federally
sentenced Aboriginal women.119 Following its assessment of
Canada’s official fifth report, the CEDAW Committee rep-
rimanded Canada for its failure to address the “persistent
systematic discrimination faced by aboriginal women in all
aspects of their lives.”120 These and other initiatives have firm-
ly established the existence of the problem of discrimination
against Aboriginal women in Canada, and would provide
strong support for a complaint launched pursuant to the
CEDAW Optional Protocol.

Is CEDAW Enough?

Sandra Lovelace’s case demonstrates the potential that an
international instrument like CEDAW represents as one possi-
ble avenue through which Canada’s failure to halt discrimina-
tion against federally sentenced Aboriginal women could be
brought to light and condemned on the international stage.
CEDAW is not, however, a panacea for the complex web of fac-
tors that create and sustain discrimination against Aboriginal
women both in and out of prison. While it is often championed
as the “gold standard” in women’s rights, it is worthwhile to
question the principles and presumptions underpinning
CEDAW itself, as our “ability to articulate a vision of equality
that resonates domestically and internationally to enable full
participation and membership of citizens in all societies is par-
ticularly pressing in our increasingly interconnected global
community.”121 In light of these considerations, we must then
consider whether CEDAW is, in fact, an appropriate tool for ad-
dressing discrimination against federally sentenced Aboriginal
women.

The first issue that arises in this consideration is whether
CEDAW’s overarching objective—equality between men and
women—is the kind of equality that we ultimately desire.122

The language of CEDAW calls not for women’s equality in its
own right, but for women’s equality with men, invoking a
comparative approach between men and women by requiring
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that women be treated the same as men.123 This approach is
problematic in that it establishes men as the “norm” and, by
requiring simply that women be treated the same as men, re-
lies on a formalistic vision of equality that avoids recognition
of the fact that women’s lived realities differ from those of
men and are uniquely defined, in part, by their gender. Sub-
stantive equality for women requires more than simply gen-
der parity with men and must be protected and promoted in
its own right.

CEDAW’s “women = men” approach to equality warrants
further critique when one considers that substantive equality
for women ultimately calls for systemic change in societies
around the world, a goal that CEDAW fails to envisage in the
language of its text. By calling only for the realization of formal
equality between men and women within the existing confines
of our societies, CEDAW fails to “challenge privileged under-
standings of the world and privileged players’ understandings
of themselves.”124 CEDAW thereby permits the existing struc-
tures of our societies and institutions—and the prevailing
norms of gender, race, class, (dis)ability, and sexuality that cre-
ate and sustain them—to remain the same. It fails to acknowl-
edge that the social, political, economic, and legal systems
within which men and women exist are themselves patriarchal,
colonial creations that inherently and inevitably disadvantage
nondominant groups. Is it possible to truly eradicate sex dis-
crimination within a patriarchal framework? To eliminate
racism in a neocolonial society? The failure to recognize or ad-
dress these questions is a serious limitation of CEDAW and re-
stricts its utility as a tool with which to advocate for fundamen-
tal, systemic change.

Finally, CEDAW does little to acknowledge the diversity of
interests and needs among different women, and thereby falls
prey to the problems of essentialism. At least in terms of its
technical language, CEDAWmay be poorly equipped to recog-

nize and address the interlocking forms of
oppression that create and inform discrimi-
nation on the ground of gender, including
race, class, disability, and sexual orienta-
tion. This is particularly troubling in light of
the topic under consideration here. Given
that the focus of CEDAW is on women’s
rights, recourse to this tool in combating
discrimination against federally sentenced
Aboriginal womenmay inappropriately risk
marginalizing Aboriginal identities for the
sake of women’s rights, such that Aborigi-

nal specificities become lost in the process of a CEDAW com-
plaint.

These limitations beg the question of whether CEDAW is in
fact the proper tool with which to advance a complaint on dis-
crimination against federally sentenced Aboriginal women in
Canada. Ultimately, the answer to this question lies outside the
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margins of this or any other research-based endeavor, and lies
only with the opinions and perspectives of federally sentenced
Aboriginal women themselves. In assessing the suitability of
CEDAW as an instrument for fighting for the rights of federally
sentenced Aboriginal women, the answer will only come from
“listen[ing] seriously to the concerns, priorities, and experiences
expressed by [Aboriginal] communities,”125 and working coop-
eratively with them to effect the changes they require. The
starting point for action must be “not in abstract discussions
but in the experiences of the women themselves,”126 so that be-
fore any action under CEDAW is undertaken, like that contem-
plated here, federally sentenced Aboriginal women must de-
cide whether a CEDAW complaint reflects their perspectives,
wishes, and choices.

As such, the present inquiry maintains first and foremost
that discrimination against federally sentenced Aboriginal wom-
en violates CEDAW in multiple ways, but certainly does not
advance the proposition that CEDAW is the quintessential,
preferable, or one-and-only instrument for dealing with the
problem of discrimination against federally sentenced Aborigi-
nal women. It is simply my contention that CEDAW could be
considered as a possiblemeasure contributing to the eradication
of discrimination against Aboriginal women in Canadian pris-
ons, subject to the needs and desires expressed by federally
sentenced Aboriginal women themselves. CEDAW is certainly
not the only tool that could or should be employed to this end,127

nor is it necessarily the “best” tool, particularly in light of its
failure to deal with the interlocking forms of oppression that
federally sentenced Aboriginal women face.128 It is simply one
option that might contribute to the pursuit of the goal of ending
discriminatory practices by CSC against federally sentenced
Aboriginal women.

Conclusion

Some have characterized Ashley Smith’s treatment while in
the custody of CSC as creating “what amounts to an institu-
tional suicide machine.”129 The racist, sexist, and ultimately ille-
gal discrimination that characterizes the CSC’s treatment of
Aboriginal women is a stark violation of Canada’s international
obligations under CEDAW. In light of the foregoing, it is partic-
ularly ironic that Canada’s CEDAW commitments have helped
the country develop a reputation in the international commu-
nity as a world leader in women’s human rights.130 While the
Canadian government establishes itself internationally as a bas-
tion for women’s rights, its own policies and practices at home
continue to expose women to discriminatory treatment with
consequences that, as in the case of Ashley Smith, include
death. Quite simply, the evidence indicates that Canada does
not take the treatment of Aboriginal women, in prison and else-
where, seriously, amounting to a devastating national failure.
In light of the persistent refusal of the Canadian government to
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take steps necessary to halt discrimination against federally
sentenced Aboriginal women, this paper has argued that the
CEDAW framework represents one possible route through
which the government’s failure to act could be exposed to the
international community, potentially instigating the beginnings
of real change.

Discrimination against Aboriginal women in federal prisons
is nothing short of a national crisis that calls for immediate, ex-
traordinary action. It is impossible for the Canadian govern-
ment to continue to deny or ignore that discrimination against
federally sentenced Aboriginal by CSC systems and staff is a
grave problem, particularly in the wake of Ashley Smith’s
death, nor can the government plead ignorance or uncertainty
in how to address the problem in light of the multitude of stud-

ies and recommendations that exist. Ashley
Smith is not the first, and is unlikely to be
the last casualty of Canada’s colonial prison
machine,131 and her story demands that we
ask both what is wrong with our prison sys-
tem,132 and, perhaps more fundamentally,
what is wrong with ourselves? Why is there
no public outrage? Dare we consider how
the response might be different if the vic-
tims of the CSC’s discriminationwere white
women or white men? While CEDAWmay

not provide a full or final answer, it should be regarded as one
possible course of action in the fight to end the inhumane treat-
ment of federally sentenced Aboriginal women at the hands of
CSC—a fight that warrants and requires the deployment all of
the legal, political and social weapons we canmuster.
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their bodies in the United States context. Her work provides an im-
portant account of the ways in which sexual violence continues to be
utilized as a tool of patriarchy and colonialism in Aboriginal commu-
nities through genocidal state initiatives. Smith addresses both more
obvious forms of sexual violence such as forced sterilization, abortion,
and child abuse in boarding schools, as well as providing a complex
investigation of spiritual rape and the ways that destruction of land
has direct links to Native women’s bodies and their capacities for
choice and control over their own bodies.
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33. For example, in her examination of the use of Aboriginal com-
munities in drug trials and experimental medical techniques, Smith,
Conquest, 117, notes “Native people have been seen as ‘rapable’ be-
cause they resemble animals to the colonizers” and animals are less
than human.

34. Pate, Presentation at the University of Ottawa, who noted fur-
ther that prisons “are a microcosm of the worst practices in society.”

35. Razack, “Gendered Racial Violence,” 126.
36. Sugar and Fox, “Survey.”.
37. Razack, “Gendered Racial Violence,” 155.
38. Amnesty International, Stolen Sisters..
39. Ibid., 3-4, 28.
40. Ibid., 2.
41. Native Women’s Association of Canada [NWAC], Sisters in

Spirit [emphasis added].
42. Canada, Commission of Inquiry [hereinafter Arbour Report].
43. CEDAW, Introduction.
44. By a vote of 130 to none with 10 abstentions.
45. CEDAW entered into force faster than any previous human

right convention to date. The entrenchment of CEDAW into interna-
tional law was the culmination of more than thirty years of work by
the United Nations Commission on the Status of Women to codify in-
ternational legal standards for women.

46. Human Rights Watch, CEDAW.
47. See, e.g., CEDAW, art.7
48. See, e.g., ibid., art.12 .
49. See, e.g., ibid., art.5.
50. Ibid., Preamble.
51. Ibid., art.1.
52. Ibid., art.2.
53. Ibid., art.3.
54. Ibid., art.2(a).
55. Ibid., art.2(c).
56. Ibid., art.4.1.
57. Pursuant to CEDAW, ibid., art.18. The Committee is composed

of twenty-three experts nominated by their respective governments
and elected by the states parties.

58. The Committee is responsible for monitoring national imple-
mentation of CEDAW by states parties. During its biannual sessions,
the Committee members discuss reports with government representa-
tives from the reporting country and explore areas for further action.
The Committee also makes general recommendations to states parties
on matters concerning the implementation of CEDAW and the elimi-
nation of discrimination against women.

59. Currently, 185 countries, representing over 90 percent of United
Nations members, are party to CEDAW. For details see CEDAW.

60. The concept of being “legally bound” in international law is
more limited than at national law, because enforcement mechanisms
in the international arena are scarce, and while disincentives like
country blacklisting and “self-help” do provide some inducement for
compliance, the lack of enforcement mechanisms is considered a
shortcoming of the UN system of international law. See generally, Kir-
gis, ASIL Insights.

61. Correction Service of Canada, Human Rights.
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62. These include: Creating Choices; Manitoba, Public Inquiry; the
Arbour Report; Morin, Whatever Happened;, Hannah-Moffat, Punish-
ment in Disguise; Monture-Angus, The Lived Experience; CAEFS,
“CHRC Submission;” Canadian Human Rights Commission, Protect-
ing Their Rights [hereinafter CHRC Report]; CAEFS, “CSC Submis-
sion;” and a multitude of position and issue papers by groups includ-
ing Strength in Sisterhood, theNational Association ofWomen and the
Law, the Native Women’s Association of Canada, Amnesty Interna-
tional, and theWomen’s Legal Education and Action Fund (LEAF).

63. Arbour Report, 239.
64. Monture-Angus, The Lived Experience.
65. Correctional Investigator.
66. Ibid.
67. Sugar and Fox, “Survey.”
68. In its 2003 investigation, CHRC Report, the CHRC reported

that one Aboriginal woman had been in segregation for 567 days and
spent a significant part of 2005 unconscious and on life support as a
result of her ‘treatment’ within a segregated mental health unit in
prison. Another Aboriginal woman spent more than 1,500 days—the
majority of her sentence—in isolation.

69. Arbour Report, 187.
70. CSC and National Parole Board “records indicate that less than

half of 1% (i.e. 0.39%) of federally-sentenced women released into the
community recidivate for violent offences.” See CAEFS, “CSC Sub-
mission.”

71. Morin,Whatever Happened, Part 3.
72. Amnesty International, Equal Rights. 3.
73. Ibid.
74. The Canadian Association of Elizabeth Fry Societies reports, “it

has been repeatedly recognized that the current system, which was
designed by men, results in significant over classification when ap-
plied to federally sentenced women. ...41% of federally sentenced
women who are classified as maximum security women are Aborigi-
nal, whereas Aboriginal women represent only 18.7% of the total pop-
ulation of federally sentenced women.” CAEFS, Classification and
Carceral Placement.

75. CEDAW, art.1.
76. Ibid., art.2(f).
77. CAEFS, “CHRC Submission.”.
78. Sugar and Fox, “Survey,” 560.
79. Morin,Whatever Happened, Part 4.
80. Ibid.
81. Anderson, A Recognition, 112.
82. Sugar and Fox, “Survey.”
83. See, e.g., McIvor and Johnson, Detailed Position.
84. Though “women in conflict with the law” is the accepted un-

derstanding of women’s engagement with the criminal justice system,
a more accurate representation would, I believe, reverse this equation
and locate blame where it is due by situating the law as in conflict with
women.

85. Sugar and Fox, “Survey.”
86. See, e.g., the Arbour Report; and Pate, “50 Years.”
87. CEDAW, art. 2(e).
88. The Preamble to CEDAW, ibid., affirms that “all human beings

are born free and equal in dignity and rights” and that “discrimina-
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tion against women violates the principles of equality of rights and re-
spect for human dignity.”

89. In that altering program offerings and service providers could
be done quickly and with immediate effect, without requiring, for ex-
ample, the kind of normative overhaul that is likely required to rem-
edy the discriminatory application of security classification systems.

90. Sugar and Fox, “Survey.”
91. CAEFS, “CHRC Submission.”
92. Creating Choices, 10 (quoting a statement by Aboriginal parolee).
93. As noted by Monture-Angus, The Lived Experience, and oth-

ers, this problem stems in part from the fact that CSC does not keep
nation-specific statistics on Aboriginal women, thus limiting its ability
to develop and provide specific programming appropriate to the
unique needs of members of individual Aboriginal nations.

94. Ibid.
95. Arbour Report, 200.
96. Including the reports and studies listed in endnote 62.
97. Monture-Angus, The Lived Experience.
98. Including those listed in endnote 62.
99. For instance, Arbour Report recommendations, and those of

the CHRC Report both include: 1) the development of an external
oversight body to enforce compliance with the law and human rights;
2) the development of a prisoner court challenges fund designed to
enable prisoners to have access to avenues to remedy any further
breaches of Canadian law and international obligations; and 3) com-
pensation for past and ongoing breaches of inmate’s rights.
100. The Optional Protocol [herein after Optional Protocol].
101. The Optional Protocol’s communications procedure has several

thresholds that must be met before the Committee will consider the
case, including the requirement that all available national remedies
must have been pursued prior to submitting a claim under the com-
munications procedure to the CEDAW Committee, see ibid., art.4. If a
claim meets the threshold requirements, it will be reviewed by a Com-
mittee Working Group that will decide whether a violation of
CEDAW has occurred and if so, will identify steps that the state party
must take to remedy the infringement. The state party then has six
months to report back to the Committee on the remedial steps it has
taken. I do not address here whether the requisite thresholds man-
dated by the Optional Protocol’s communications procedure are or
could be met in the context of discrimination experienced by federally
sentenced Aboriginal women, however this is an issue that would
have to be addressed should this mechanism be employed in bringing
forward a formal complaint.
102. The Optional Protocol, ibid., art. 8(1), requires that the viola-

tion be “grave or systematic,” a classification generally interpreted
to mean a violation of the right to life or integrity of the person. The
Committee can decide to initiate an inquiry whenever reliable infor-
mation (including press reports, NGO reports or information from
other UN bodies) indicating the existence of grave or systemic viola-
tions comes to its attention, with or without the consent of the state
party in question. The Committee will gather and review informa-
tion on the alleged violation and then, if an infringement of rights
has occurred, will identify remedial actions to be taken by the state
party.
103. See the Case of Sandra Lovelace. The complaint was initiated ac-

cordance with the procedures specified in the Optional Protocol. Like
CEDAW’s Optional Protocol, that of the ICCPR establishes a mecha-
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nism whereby individuals may file written complaints with the Hu-
man Rights Committee against states parties to the Protocol, alleging
noncompliance with the provisions of the ICCPR.
104. International Covenant on Civil and Political Rights [hereinafter

ICCPR].
105. Including ICCPR, ibid., art. 23(1) (protection of the family), art.

23(4) (equality of spouses in marriage), art. 26 (equality before the law,
equal protection of the law and protection against discrimination),
and art. 27 (right of individuals belonging to minorities to enjoy their
culture, practice their religion , and use their language in community
with others of their group).
106. Indian Act.
107. There was no similar loss of status accorded a man who is a

registered Indian for the purposes of the Indian Act, ibid., upon mar-
riage to a non-Aboriginal woman; in fact, a non-Aboriginal woman
who marries an Aboriginal man acquires Indian status.
108. Bayefsky, “The Human Rights Committee,” 244.
109. ICCPR, art. 27.
110. On June 28, 1985, Parliament passed An Act to Amend the Indian

Act [Bill C-31], amending the Indian Act to allow Aboriginal women
the right to keep or regain their status even after marrying a non-Abo-
riginal spouse (Article 6.1), and to grant status to the children (but not
grandchildren) of such a marriage status (Article 6.2).
111. Article 6.2 of Bill C-31, ibid., put conditions on the recognition of

children born to Aboriginal women and non-Aboriginal men: Aborig-
inal mothers who had restored status could pass that status on to their
children, however that status could only be passed on to the next gen-
eration—for instance, Sandra Lovelace’s grandchildren—if both
spouses were registered Indians. The situation was even more prob-
lematic for single mothers: if a biological father refused to acknowl-
edge his child, Bill C-31 automatically assumed the child was not a
status Indian.
112. Bill C-31, ibid., did not by any means rid the Indian Act of leg-

islative discrimination against Aboriginal women. See, e.g., Jones,
“Towards Equal Rights;” Jordan, “Residual Sex Discrimination.” See
also Canadian Aboriginal Women.
113. In weighing the precedential value of the Lovelace case to a

CEDAW complaint like that contemplated here, there are important
distinctions to be made between the two cases. Most obviously, the
Lovelace case dealt with a particular piece of discriminatory legisla-
tion and the remedy sought was accordingly a legislative one, while a
CEDAW complaint on CSC discrimination against federally sentenced
Aboriginal women would allege a violation of international law based
not on legislation but upon CSC policies, some of which may be for-
mally codified, like the security assessment procedures outlined
above, as well as the uncodified discriminatory attitudes and be-
haviour of CSC staff members, including the treatment of Aboriginal
women based on stereotypes. Building a case for the existence of sys-
temic discrimination on the basis of uncodified institutional norms
can be somewhat more difficult than simply alleging that a piece of
legislation is discriminatory in its purpose or effect, however it is cer-
tainly not impossible. See, e.g., Jane Doe, where the claimant success-
fully sued the Toronto Police for negligent investigation of her sexual
assault. She further proved that the police had violated her right to
equality under the Canadian Charter by demonstrating how negative
stereotypes about women inform police policy and practice when re-
sponding to sexual assault generally, resulting in systemic discrimina-
tion against women in the policing of this crime.
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114. Including, e.g., the case of Attorney-General (Canada), where
Jeannette Corbière-Lavell and Yvonne Bédard claimed that section
12(1)(b) of the Indian Act amounted to discrimination on the basis of
sex. The Supreme Court of Canada held that section 12(1)(b) of the In-
dian Act did not violate the right to “equality before the law” guaran-
teed by the Canadian Bill of Rights. The struggle against the Indian Act
was also part of the motivation behind the creation of the Native
Women’s Association of Canada in 1974, an organization that contin-
ues to pursue its “collective goal to enhance, promote, and foster the
social, economic, cultural and political well-being of First Nations and
Métis women within First Nations, Métis and Canadian societies.” See
NWAC, Home Page.
115. See endnote 62.
116. CEDAW, Fifth Report.
117. FAFIA, Canada’s Failure. FAFIA plans to submit its second alter-

native report on the occasion of the CEDAW, Sixth and Seventh Reports.
118. FAFIA, “Canada’s Sixth and Seventh Periodic Reports.”
119. See FAFIA, Canada’s Failure, 48-51.
120. See CEDAW, Concluding Observations, paras. 361-62.
121. L’Heureux-Dubé, “Preface,” 6.
122. See e.g. CEDAW, art. 15, which provides, “States Parties shall

accord to women equality with men before the law.”
123. The comparative analytical framework of Canada’s constitu-

tional equality guarantee falls prey to similar critique. See e.g. Gilbert
and Majury, “Critical Comparisons;” Moreau, “The Wrongs,” 31.
124. McIntyre, “Answering,” 108.
125. Williams, “Vampires,” 763. This sentiment echoes that of Mon-

ture-Angus, The Lived Experience, who notes, “[i]t should be unnec-
essary to further document forms of discrimination that have already
been acknowledged by government. Our energies should rather be
devoted to securing remedial action.”
126. Sugar and Fox, “Survey.”
127. To this end, arguments paralleling that envisioned here could

be developed with reference to Canada’s obligations under instru-
ments including the UN International Convention on the Elimination of
All Forms of Racial Discrimination [hereinafter CERD] and the UN Stan-
dard Minimum Rules for the Treatment of Prisoners.
128. It is notable that in spite of what might be classified as a gen-

eral failure of international instruments to comprehensively address
interlocking oppressions, the Native Women’s Association of Canada
(NWAC) has expressed its commitment to “promoting gender issues
at the international level,” noting, “[n]ot only is an Aboriginal female
voice needed at such forums as the United Nations or regional organi-
zations such as the Organization for American States, but Indigenous
issues as a whole need to be advocated for collectively with fellow In-
digenous peoples.” To that end, NWAC participates in international
initiatives including Beijing +5 and Beijing +10. See NWAC, “Interna-
tional Work.”
129. Cheney, “How Prison,” A9.
130. Since its ratification of CEDAW more than two decades ago,

“Canada has...undertaken a range of other international commitments
relating to women’s human rights, and has had a very high profile in
international fora as an advocate for women’s rights.” McPhedran et.
al., The First CEDAW, 35.
131. See e.g., the Arbour Report, 96, documenting an epidemic of

suicides and deaths among women at the Prison for Women prior to
its closure.
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132. Kim Pate cited in Cheney, “How Prison,” A9.
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